UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 


R. ALEXANDER ACOSTA, ) 

Secretary of Labor, ) CASE NO. 

United States Department of Labor, ) 

) 

Plaintiff, ) 

) 

v. ) 

) 

HOT TACO, LLC, d/b/a HOT TACO ) 

) COMPLAINT 

) (Injunctive Relief Sought) 

Defendants. ) 

Plaintiff R. Alexander Acosta, Secretary of Labor, United States 
Department of Labor (“Plaintiff’) brings this action pursuant to § 17 of the 
Fair Labor Standards Act of 1938, as amended, 29 U.S.C. § 201, et seep, 
hereinafter the “Act”, to have Defendant Hot Taco, LLC (hereinafter referred 
to collectively as “Defendants”) enjoined from violating the provisions of §§ 6, 
7, and 11 of the Act; and, pursuant to § 16(c) of the Act, 29 U.S.C. § 216(c), to 
recover unpaid wages, together with an equal amount as liquidated damages. 


I 


This Court has jurisdiction over this action pursuant to §§ 16(c) 
and 17 of the Act and 28 U.S.C. §§ 1331 and 1345. 
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II 


A. Defendant Hot Taco, LLC, is a North Carolina corporation 
having a place of business and doing business in Charlotte, North Carolina. 

III 

At all times hereinafter mentioned: 

A. Defendant, engaged in related activities performed either 
through unified operation or common control for a common business purpose, 
constitutes an enterprise within the meaning of § 3(r) of the Act, 29 U.S.C. 

§ 203(r); and 

B. Such enterprise, employing employees engaged in 
commerce or in the production of goods for commerce, or employees handling, 
selling or otherwise working on goods or materials that have been moved in 
or produced for commerce; and having an annual gross volume of sales made 
or business done of not less than $500,000 (exclusive of excise taxes at the 
retail level which are separately stated), constitutes an enterprise engaged in 
commerce or in the production of goods for commerce, within the meaning of 
§ 3(s)(l)(A) of the Act, 29 U.S.C. § 203(s)(l)(A). 

IV 
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At all times hereinafter mentioned, Defendant paid a cash wage 
to the tipped employees of Hot Taco, LLC d/b/a Hot taco which is less than 
the federal minimum wage, claiming the “tip credit” described under Section 
203(m) of the FLSA. 29 U.S.C. § 203(m); 29 U.S.C. § 206(a)(1)(c). 

V 

At all times hereinafter mentioned, Defendants have required the 
tipped employees at Hot Taco, LLC d/b/a Hot Taco to share tips through a 
mandatory tip pooling or tip splitting arrangement in which tipped 
employees were required to share a percentage of their daily sales with 
employees who did not customarily and regularly receive tips, unless such 
sales fell below $100 on any given day. 

VI 

Tip pooling or tip splitting is permitted under Section 203(m) of 
the FLSA, so long as the arrangement strictly complies with the regulations 
set forth at 29 C.F.R. § 531.54. A tip pool is invalid if it includes employees 
who do not customarily receive tips, or if the employer retains any portion of 
the tips from the tip pool for any other purpose. Id. Where an employer does 
not strictly observe the provisions of Section 203(m), no tip credit may be 
claimed and the tipped employees are entitled to receive the full cash FLSA 
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minimum wage, in addition to retaining all tips they may have received. See 


29 C.F.R. § 531.59. 


VII 


At all times hereinafter mentioned, Defendant retained funds 
from the Hot Taco, LLC d/b/a Hot Taco tip pool to share with employees who 
did not customarily and regularly receive tips while taking a Section 203(m) 
“tip credit.” Accordingly, the tip pool was invalid and all tipped employees at 
Hot Taco, LLC d/b/a Hot Taco are entitled to the full minimum wage and to 
reimbursement for all tips contributed to the invalid tip pool. 

VIII 


Through the acts described in Paragraphs IV through VII, 
Defendants repeatedly violated the provisions of §§ 6 and 15(a)(2) of the Act, 
29 U.S.C. §§ 206 and 215(a)(2), by failing to pay employees employed in an 
enterprise engaged in commerce or in the production of goods for commerce, 
the applicable minimum hourly rate. 

IX 
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Through the acts described in Paragraphs IV through VII, 
Defendants repeatedly violated the provisions of §§ 7 and 15(a)(2) of the Act, 
29 U.S.C. §§ 207 and 215(a)(2), by employing employees in an enterprise 
engaged in commerce or in the production of goods for commerce, for 
workweeks longer than 40 hours without compensating such employees for 
their employment in excess of such hours at rates not less than one and one- 
half times the regular rates at which they were employed. 

X 

Defendants, employers subject to the provisions of the Act, 
repeatedly violated the provisions of §§ 11(c) and 15(a)(5) of the Act, 29 
U.S.C. §§ 211(c) and 215(a)(5), and Regulations found at 29 C.F.R. § 516 by 
failing to make, keep and preserve adequate and accurate records of the 
persons employed and of the wages, hours and other conditions and practices 
of employment maintained by them, as prescribed in the aforesaid 
Regulations. 

XI 

WHEREFORE, cause having been shown. Plaintiff prays for 

Judgment: 
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A. Pursuant to § 17 of the Act, 29 U.S.C. § 217, permanently 
enjoining Defendant, its agents, servants, employees and all persons in active 
concert or participation with it from violating the provisions of §§ 6, 7, 11(c), 
15(a)(2) and 15(a)(5) of the Act; 

B. Pursuant to § 16(c) of the Act, 29 U.S.C. § 216(c), awarding 
back wages for a period of two years prior to the commencement of this action 
and an additional equal amount as liquidated damages to employees (as 
named in Appendix “A” attached hereto and made a part hereof and such 
other employees as hereafter may be identified and named prior to or at 
trial); 

C. And for such other and further relief as may be necessary 
and appropriate including costs of this action. 
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ADDRESS : 

Office of the Solicitor 
U. S. Department of Labor 
61 Forsyth Street, S.W. 
Room 7T10 
Atlanta, GA 30303 

Telephone: 

(404) 302-5489 
(404) 302-5438 (FAX) 

Email: 

fisher.ieremy.k@dol.gov 

ATL.FEDCOURT@dol.gov 

SOL Case No. 19-00241 


KATE S. O’SCANNLAIN 
Solicitor of Labor 

STANLEY E. KEEN 
Regional Solicitor 

ROBERT L. WALTER 
Counsel 

By : /s/Jeremy K. Fisher 
JEREMY K. FISHER 
Senior Trial Attorney 
GA Bar No. 132008 

Office of the Solicitor 
U.S. Department of Labor 
Attorneys for Plaintiff. 
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Hot Taco, LLC, d/b/a Hot Taco 

Appendix A 


1. Aguilar, Julianny 

2. Alston, Chanel 

3. Asencio, Norma 

4. Ashley, Sapphire 

5. Bailey, Megan 

6. Barksdale, Djahni 

7. Basile, Maria 

8. Beltron, Lizeth 

9. Benitez, Jessica 

10. Berryman, Brittany 

11. Bitner, Jennifer 

12. Blake, Bria 

13. Blanding, Aiyona 

14. Bogan, Tracey 

15. Brown, Alexis 

16. Brown, Netez 

17. Carnes, Lacey 

18. Carney, Marissa 

19. Casale, Wendy 

20. Chisholm, Latifah 

21. Chong, Genesis 

22. Coe, Deja 

23. Combs, Abby 

24. Consigny, Chandler 

25. Coore, Diana 

26. Corbett, Nadia 

27. Davis, Nikia 

28. Dial, Amanda 

29. Diaz, Maria 

30. Dilda,Kayla 

31. Eagan, Tyler 

32. Finefrock, Kayla 

33. Fisher, Julianne 

34. Fisher, Stacy 

35. Gadin, Emina 

36. Gibson, Ashley 

37. Griffin, Ariel 

38. Griffin, Rochelle 

39. Grosso, Christine 

40. Harper, Shannon 

41. Hasker, Emma 

42. Hatley, Shirley 

43. Henriquez, Michele 
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44. Hill, Andrea 

45. Hughes, Chloe 

46. Irvin, Kayla 

47. Irving, Haley 

48. Johnson, Danielle 

49. Jones, Brooke 

50. Joyner, Tess 

51. Kane, Michelle 

52. King, Rachel 

53. Kissin, Ariel 

54. Kuss, Shelly 

55. LaChance, Chloe 

56. Lamoy, Bethany 

57. Leon, Sonja 

58. Lewis, Minnisha 

59. Linski, Carly 

60. Love, Hayden 

61. Martinez, Grecia 

62. Martinez, Nidia 

63. McCaskill, Victor 

64. McCullough, Danielle 

65. McGowan, Emily 

66. Medlen, Hayley 

67. Merriweather, Victor 

68. Meyers, Victoria 

69. Miller, Kennedy 

70. Monk, Alicia 

71. Monk, Kari 

72. Monroe, Jasmyne 

73. Mosman, Joy 

74. Nicholis, Marin 

75. Norris, Allison 

76. Nyquist, Amanda 

77. Parish, Lesley 

78. Park, Sydney 

79. Patton, Cristina 

80. Paul, Christina 

81. Perkins, Destiny 

82. Peterson, Cassidy 

83. Piuta, Alexandra 

84. Pope, Samantha 

85. Poston, Jena 

86. Potter, Alexandria 

87. Quick, Joy 

88. Saythany, Kourtney 

89. Schasny, Abby 
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90. Scott, Lydia 

91. Sherill, Kerstin 

92. Shipley, HaLee 

93. Shulan, Carolyne 

94. Shinada, Shahad 

95. Shizer, Nikolina 

96. Starnes, Savannah 

97. Stofcho, Paula 

98. Stowe, Bailey 

99. Sullivan, Erin 

100. Tran, Sarah 

101. Treat, Chelsea 

102. Trivette, Rachel 

103. Trull, Sydney 

104. Valentine, Kendall 

105. Walters, Lauren 

106. Warren, Anna 

107. Wert, Megan 

108. Wolfe, Christiana 

109. Young, Alyssa 

110. Young, Dominique 
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